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AUTHENTICATION 
OF 
DOCUMENTS 


By Cdr. D. W. Apps, USNR 


r courtmartial trials, proof of the commission 

of the offense very often requires resort to docu- 
mentary evidence. Original documents on file in 
the several United States Government depart- 
ments usually are not readily available, for several 
reasons not pertinent to this article. The judge 
advocate or recorder, therefore, must use copies of 
the originals. In many types of offenses, particu- 
larly those concerned with enlistments, pay and 
marriage, the use of copies is mandatory. Such 
documents, to be admissible in a court martial, 
must be duly authenticated in the manner provided 
by statute. If not duly authenticated, delay in the 
trial will result, and the requirement of prompt 
disciplinary action will not be maintained. 

The general statute governing the authentica- 
tion of Government documents is quoted below : * 


“Government records and papers; copies 


“(a) Books or records of account or minutes of 
proceedings of any department or agency of the’ 
United States shall be admissible to prove the 
act, transaction or occurrence as a memorandum 
of which the same were made or kept. 


“(b) Properly authenticated copies or tran- 
scripts of any books, records, papers or docu- 
ments of any department or agency of the 
United States shall be admitted in evidence 
equally with the originals thereof.” 


Prior to 1 September 1948, the statute read as 
follows : ? 


“Copies of department or corporation records 
and papers; admissibility ; seal : 

(a) Copies of any books, records, papers, or 
other documents in any of the executive depart- 
ments, or of any corporation all of the stock of 
which is beneficially owned by the United States, 
either directly or indirectly, shall be admitted 
in evidence equally with the originals thereof, 
when duly authenticated under the seal of such 
department or corporation, respectively. 


“(6) Books or records of account in whatever 
? 
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form, and minutes (or portions thereof) of pro- 
ceedings, of any such executive department or 
corporation, or copies of such books, records, or 
minutes authenticated under the seal of such 
department or corporation, shall be admissible 
as evidence of any act, transaction, occurrence, 
or event as a memorandum of which such books, 
records, or minutes were kept or made. 


“(c) Theseal of any such executive department 
or corporation shall be judicially noticed. (As 
amended June 19, 1934, c. 653, Sec. 6 (a), 48 
Stat. 1109.)” 


This statute is discussed in Naval Courts and 
Boards, which of course should be read carefully 
by all judge advocates and recorders before start- 
ing the trial of a case. The identity of the accused 
with the person named in the document necessarily 
must be shown. Proof of this fact is facilitated 
by a photostatic copy, since a photograph of the 
original is the best evidence short of the original 
document itself, to help prove that the person who 
signed the enlistment agreement, or the receipt for 
pay, or the marriage application, is the accused. 
Service records usually contain signatures of the 
accused for comparison purposes. 

The Federal court rule may be examined with 
profit and is given below for easy reference :* 


“Route 44. Proof of Official Record: 


(a) Authentication of Copy.—An official record 
or an entry therein, when admissible for any 
purpose, may be evidenced by an official publi- 
cation thereof or by a copy attested by the offi- 
cer having the legal custody of the record, or 
by his deputy, and accompanied with a certificate 
that such officer has the custody. If the office 
in which the record is kept is within the United 
States or within a territory or insular possession 
subject to the dominion of the United States, 
the certificate may be made by a judge of a 
court of record of the district or political sub- 
division in which the record is kept, authenti- 
cated by the seal of the court, or may be made 
by any public officer having a seal of office and 
having official duties in the district or political 
subdivision in which the record is kept, authen- 
ticated by the seal of his office. If the office in 
which the record is kept is in a foreign state or 
country, the certificate may be made by a sec- 
retary of embassy or legation, consul general, 
consul, vice consul, or consular agent or by any 
officer in the foreign service of the United States 
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stationed in the foreign state or country in 
which the record is kept, and authenticated by 
the seal of his office. : 


“(6) Proof of Lack of Record—A written 
statement signed by an officer having the custody 
of an official record or by his deputy that after 
diligent search no record or entry of a specified 
tenor is found to exist in the records of his office, 
accompanied by a certificate as above provided, 
is admissible as evidence that the records of his 
office contain no such record or entry. 


“(¢) Other Proof.—This rule does not prevent 
the proof of official records or of entry or lack of 
entry therein by any method authorized by any 
applicable statute or by the rules of evidence at 
common law.” 


This rule, applicable to criminal trials as well 
as civil,’ indicates the necessity of having docu- 
mentary evidence duly authenticated under seal by 
the Government official having custody of the 
original. The statute and rule quoted above 
simply mean that the Government official having 
custody of the original must certify over his signa- 
ture, that the attached document is a true copy of 
the original in his custody and have the seal of his 
department affixed to the certification. Such a cer- 
tification will be sufficient. The inferences from 
the authorities cited to this article are that a seal 
without a certification, or a certification without a 
seal, do not make the document admissible in evi- 
dence. 

The obtaining of duly authenticated copies of 
records, when needed, is the responsibility of com- 
manding officers recommending personnel for gen- 
eral court martial.’ Such copies are obtained 
from the Government department concerned, viz: 


U.S. Navy 


Enlistments—Bureau of Naval Personnel, Wash- 
ington, D. C. 

Pay—Bureau of Supplies and Accounts, Wash- 
ington, D, C. 

Allotments—Chief of Field Branch, Bureau of 
Supplies and Accounts, Allotment Division, 
Cleveland 14, Ohio. 


U.S. Marine Corps 


Enlistments, pay and allotments—Commandant, 
U. S. Marine Corps, Washington, D. C. 











U. 8. Army 


Enlistments—The Adjutant General, U. S. Army, 
Washington, D. C. 

Pay and Allotments—Chief of Finance, Army 
Accounting Division, Army Finance Center, 
Building 203, St. Louis 20, Missouri. 


U.S. Air Force 


Enlistments—Chief of Staff, U. S. Air Force, 
Washington, D. C. 
Pay and Allotments—Same as U. S. Army. 


A long citation of authorities in support of the 
rules governing proper authentication of docu- 
ments is not desirable in view of the need for 
brevity in an article of this type. However, for 
the benefit of those who desire to visit a law li- 
brary, when available, for additional research, 
reports of cases and leading articles are furnished.® 
The treatment of the subject by the U. S. Army 
publication corresponding to Naval Courts and 
Boards is also given as a citation.*° The Army 
treatment will be of interest to Navy lawyers. 

For the proper presentation of evidence, the 
avoidance of an acquittal of a guilty person, sim- 





HE development of weapons of modern war- 

fare has caused many students of international 
affairs to wonder whether or not the 3-mile limit 
of territorial waters affords sufficient protection 
to the United States. 

This is the first of two articles discussing a 
brief history of the 3-mile limit, and what appear 
to be exceptions to the American doctrine which 
recognizes the 3-mile limit as a rule of interna- 
tional law. The second article, which will appear 
in an early issue of the JAG Journat, will discuss 
the right of self-defense beyond the 3-mile limit 
as well as recent developments pertaining to the 
control of the air space reservations. 

Few topics have provoked more controversy or 
elicited more divergent views and opinions than 
that of the extent of territorial waters. The prac- 
tice of nations viewed over a period of 200 years 


ranges from one extreme to the other. It is possi- 
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plification of the problems of review, and above 
all, the dispatch for which naval justice is noted, 
a judge advocate or recorder will not fail in at 
least one important phase of his duties if he as- 
sures himself before trial that his documentary 


evidence is authenticated in accordance with the 
law. 


128 U. S. Code, Sec. 1733 (formerly 28 U. 8S. Code 661), Public 
Law 773, 80th Cong., effective 1 September 1948, approved June 
25, 1948. 

228 U. S. Code 66a (repealed by Public Law 773, 80th Cong.). 

3 Secs. 196 and 199, Naval Courts and Boards. 

* Federal Rules of Civil Procedure, Rule 44, following 28 U. S. 
Code 723 (c), 1946 Edition, p. 3307. 

5 Rules of Criminal Procedure, Rule 27, following 18 U. S. Code 
687, 1946 Edition, p. 1973. 

®& Wynne v. United States (1910), 217 U. S. 234, 54 Law Ed. 748. 

™U. S. Navy Regulations, Arts. 197 (1), 200; Sec. 344, Naval 
Courts and Boards ; see also, JAG Journal for October 1948, p. 3. 

8 Wynne vy. U. 8. (Ante) ; Fakouri v. Codais (C. C. A. La. 1945), 
147 Fed. 2nd 667; C. M. O. 5—1937, P. 8 (Vol. 2, Compilation of 
Court Martial Orders, p. 2128-2129); New Mewico v. Texas 
(1927), 275 U. S. 279, 72 Law Ed. 280; U. 8. v. Bass (C. C. A. 
Ind. 1933), 64 Fed. 2nd 467; Arnold v. Thompson € Spear Co. 
(Ct. of Appls. D. C .1922), 279 Fed. 307; Cassarello v. U. 8. 
(1919—Dist. Ct. Pa.), 271 Fed. 486, affirmed 1922 (C. C. A. 279 
Fed. 396; Cohn v. U. 8. (C. C. A. N. Y. 1919), 258 Fed. 355; 
Corpus Juris Secundum, Evidence—Sections 626-675; Wigmore 
on Evidence, Sec. 2161 et seq. ; The Chamberlayne Trial Evidence 
(Tompkins 1936 Ed.), page 1056. 

Cross-references: (1946) 46 Columbia Law Review 267, on rule 
43 (a); (1941) 55 Harvard Law Review 197, on rule 43 (a). 

®A Manual for Courts Martial, U. S. Army, 1928 (Corrected 
to April 20, 1943), Secs. 116-119. 


THE THREE-MILE LIMIT-I 


By Ledr. Emory C. Smith, U. 8. N. 


ble to take any of several positions relative to the 
extent of a territorial sea or relative to the nature 
of the jurisdiction therein, and to support each 
by the authority of text writers and numerous 
illustrations drawn from international events, 
ancient and modern. It is felt that the greater 
part of the disagreement as to the extent of terri- 
torial waters is basically due to the concept of 
jurisdiction. Having recognized this reason for 
the disagreement we may make a useful distinc- 
tion between claims to territorial waters and claims 
of jurisdiction or control upon the high seas, to 
explain the apparent disagreements pertaining 
to the question. 

This idea is corroborated by Prof. Hyde in his 
treatise on International Law, who states in sub- 
stance that there is a real distinction between a 
right of sovereignty over a particular area and a 
right to exercise a preventive or protective juris- 
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diction over or within an area that is outside of the 
national domain. This basic distinction between 
sovereignty and preventive or protective jurisdic- 
tion must be kept firmly in mind in order to 
rationalize the varying degrees of authority which 
a nation may exercise over the sea. 

To discuss at any length the 3-mile limit would 
be an academic, time-consuming and unnecessary 
discourse. Suffice it to say, however, that there 
exists a preponderance of opinion among the au- 
thorities that the 3-mile limit for the marginal sea 
stands today as a rule of international law. Fur- 
thermore, the authorities are practically unani- 
mous in the opinica that within 3 miles of the 
coast a State may, under international law, exer- 
cise any jurisdiction and do any act which it may 
lawfully do upon its own land territory. In 
short, a State has sovereignty over waters lying 
within 3 miles of its coast. While there are some 
nations which claim jurisdiction over waters more 
than 3 miles from its coast, the United States has 
long been a champion of the 3-mile limit. 

The first view of our Government as to the 
territorial limits at sea seems to have been made 
in a report of a congressional committee, submitted 
on January 8, 1782 relative to the right of Ameri- 
can fisherman to ply their trade, particularly off 
the Newfoundland banks, to the effect that our 
Nation did not claim the right of fishing within 
three leagues of the British shores. On November 
8, 1793, Secretary of State Jefferson informed the 
British and French ministers that “the ultimate 
extent” of the marginal sea was reserved “for 
further deliberations.” However, Mr. Jefferson 
went on to state that the President had instructed 
American officials to restrain the enforcement of 
their orders “for the present to the distance of 
one sea league or three geographical miles from 
the sea shores.” This measure was adopted by 
Congress in the following year when it gave the 
district courts “cognizance of complaints, by 
whomsoever instituted, in the cases of captures 
made within the waters of the United States or 
within a marine league of the coasts or shores 


thereof” (sec. 6, Act of June 5, 1794, 1 Stat. 384). 
From time to time the United States has re- 


asserted its adherence to the 3-mile limit in various 
diplomatic notes, court opinions, and by its actions. 
The Navy War Code of 1900, Art. II, declares: 
“The territorial waters of a State extend seaward 
to the distance of a marine league from the lowest 
water mark of its coast line.” And finally, the 


United States Supreme Court seems to fix Ameri- 
can jurisprudence in support of the 3-mile limit 
in the case of Cunard S. S. Co. et al. v. Mellon 
(43 S. Ct. 504 (1928)). 

While the United States has for nearly 150 
years recognized the 3-mile limit and has followed 
the doctrine of “freedom of the seas,” there are 
notable exceptions which, at first blush, would 
indicate an inconsistency of position. However, 
it is reiterated for the sake of emphasis that the 
rule of international law which recognizes the 
3-mile limit as the boundary of that part of the 
sea which constitutes part of the territory of the 
littoral State is not inconsistent with the claim 
to a more extended control on the high seas. As 
a matter of further emphasis, it is pointed out that 
the 3-mile zone is in reality “a territorial” sea, 
eoming fully under the domain or sovereignty of 
the adjoining State. 

Perhaps the first apparent departure which our 
country took from the 3-mile limit principle was 
when it followed the British lead by passing the 
Act of March 2, 1799. The Act provided that 
every ship “bound to any port or place in the 
United States” might be boarded within four 
leagues of the American coast, examined, searched, 
and compelled to show a manifest. It is to be 
noted that the law had application only to ships 
which were bound to the United States. The 
principle of the Act of March 2, 1799, was inci- 
dentally considered by the Supreme Court in sev- 
eral cases. The first of these cases was that of 
Church v. Hubbart, (1804) ,2 Cranch 187, in which 
Chief Justice Marshall, speaking for a unanimous 
court ruled that a nation might lawfully take steps 
upon the high seas to protect itself and secure its 
laws from violation, provided the measures em- 
ployed satisfy the test of reasonableness. 

The Treaty of Guadalupe Hidalgo between the 
United States and Mexico in 1848 represents an- 
other apparent departure from the 3-mile limit © 
principle. The British protest to Art. V of the 
treaty on the grounds that it extended the 3-mile 
limit was satisfied when our Government informed 
the British Government that the treaty only af- 
fected the United States and Mexico, and in no 
way infringed on the rights, under international 
law, of any other nation. 

Another seeming inconsistency in the position 
of the United States with reference to the 3-mile 
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limit principle occurred during the years 1886-89 
in the seizure of certain British sealing schooners 
in the Bering Sea by U. S. revenue cutters against 
which the British Government protested. The 
matter was settled by arbitration on February 
29,1892. The arbitrators decided that the United 
States had no right of protection or property in 
fur seals frequenting the islands of the United 
States in the Bering Sea when such seals were 
found outside the ordinary 3-mile limit. A later 
treaty, however, was entered into between the 
United States, Great Britain, Russia, and Japan 
which prohibited the contracting powers from 
engaging in sealing in the open seas of the North 
Pacific Ocean within certain defined areas. 

Perhaps the most notable of all “inconsisten- 
cies” of this Government with reference to the 
principle of the 3-mile limit occurred in 1922 
when the United States and Great Britain entered 
into a treaty designed to permit the former to 
effectively combat the liquor smuggling industry 
outside the 3-mile limit off the coast of the United 
States. 

As late as December 11, 1941, the President of 
the United States, by Executive Order, defined for 
purposes of international defense “defensive sea 
areas” which extended outside the territorial 
waters of the United States. 

In all of these apparent inconsistencies, it can 
be seen that the United States was in no way 
attempting to exercise the same incidents of 
sovereignty over the high seas which it exercises 
with respect to its territorial waters within the 
3-mile limit. The purpose in each case was 
limited and specific, and involved only the exer- 
cise of a control—in contradistinction to the exer- 
cise of a sovereignty—over the waters contiguous 
to the boundary of the 3-mile limit. In the four 
instances cited above, the United States has exer- 
cised a control outside the 3-mile limit for the pur- 
pose of regulating fishing, for enforcement of cus- 
toms laws and for purposes of self-defense. In 
every instance set out above, this exercise of con- 
trol outside the 3-mile limit for the purposes enu- 
merated has been pursuant to treaty with other 
powers with one notable exception, and that, for 
the purpose of self-defense. 

In addition to the above there have occurred 
within the past 3 years still other apparent in- 
consistencies in the United States position with 
respect to the 3-mile limit. On September 28, 
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1945, the President of the United States issued 
two proclamations, the first of which, Proclama- 
tion No. 2667, declared as a matter of policy that 
the natural resources of the subsoil and sea bed 
of the continental shelf appertain to the United 
States, subject to its jurisdiction and control. 
Simultaneously the President of the United States 
issued Proclamation No. 2668, which asserted the 
right of the United States to establish fishery con- 
servation zones in areas of the high seas contiguous 
to the coasts of the United States, either unilater- 
ally or in concert with other interested States; 
the character of the waters as high seas and the 
right to free navigation were declared to remain 
unaffected. 

The concept of asserting jurisdiction over the 
subsoil and sea bed of the continental shelf, while 
not new, is of comparatively recent inception. As 
early as 1916 a Spanish expert, concerned over the 
depletion of fisheries, urged that territorial waters 
be extended to include the whole continental shelf, 
where the important food species chiefly flour- 
ished. Similar recognition of the importance of 
the shelf with respect to fisheries was being voiced 
simultaneously by Argentine writers who empha- 
sized the need for adequate control. This con- 
cern was reiterated some years later in the League 
of Nations Committee of Experts for the Progres- 
sive Codification of International Law. 

In quite another connection, the year 1916 also 
saw the assertion by the Russian Imperial Govern- 
ment of a claim to certain uninhabited islands 
north of Siberia on the ground that they formed 
“the northern constitution of the Siberian con- 
tinental shelf”—an assertion repeated by the So- 
viet Government in 1924. Also of significance as 
a precedent, although it did not refer in terms to 
the continental shelf, was the treaty of February 
26, 1942, between Venezuela and the United King- 
dom, undertaking to dispose of the submarine areas 
of the Gulf of Paria. By the agreement each State 
undertook to recognize “any rights of sovereignty 
or control which have been or may hereafter be 
lawfully acquired” by the other over submarine 
areas on their respective sides of an arbitrary 
boundary line. “Submarine areas” were defined 
as “the sea bed and the subsoil outside of the ter- 
ritorial waters of the High Contracting Parties.” 

Soon after the proclamation of the President of 
the United States asserting jurisdiction and con- 
trol over the continental shelf adjacent to the 
United States, several Latin American countries 
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asserted sovereignty over the continental shelf con- 
tiguous to their land areas. Among these nations 
were Mexico, Argentina, Peru, Costa Rica, and 
Cuba. Costa Rica put forth a claim to the con- 
tinental shelf on both Atlantic and Pacific coasts 
of Costa Rica, out to a limit of 200 miles offshore 
regardless of the depth of water. 

As to the proclamation of the President of the 
United States (No. 2667), no claim on behalf of 
our country to “sovereignty,” “title,” or “owner- 
ship” of the continental shelf was asserted. How- 
ever, a summary of the actions of the Latin 
American States indicates that, while all have re- 
lied for support on the United States proclama- 
tion of 1945, they have gone considerably beyond 
their prototype in at least two respects: (1) they 
undertake to effect a categorical extension of 
sovereignty over the continental shelf and sea bed ; 
and (2) they propound a further claim to the 
waters which cover the continental shelf. 

It is noted in the Proclamation of the President 
of the United States (No. 2668) asserting the right 
of the United States to establish fishery conserva- 
tion zones in areas of the high seas contiguous to 
the coasts of the United States no reference was 
made to the continental shelf. The claim pro- 
ceeded on a general theory of the right of a coastal 
State to protect its contiguous fisheries; the zone 
concept doubtless was derived from the customs 
enforcement areas authorized by the Anti-Smug- 
gling Act of August 5, 1935 (49 Stat. 514). How- 


B* FAR one of the least known and—conversely 
one of the most responsible—legal assign- 
ments for legal specialists is in the Bureau of 
Naval Personnel in the Dependents’ Services 
Branch. This Branch of the Welfare Division of 
BuPers is composed of four sections within the 
Bureau, namely, Dependents’ Benefits, Casualty, 
Insurance, and Related Files. In addition, a field 
unit is located at the Field Branch of the Bureau 
of Supplies and Accounts in Cleveland, Ohio. 
The head of the Dependents’ Services Branch is 
an SDO legal officer, and the Dependents’ Benefits 
Section, the Casualty Section and the unit in 


ever, the Latin American States have sought in 
their actions to achieve both objectives through a 
single comprehensive claim to the continental shelf 
and to the waters over it. 

This assertion of sovereignty by the Latin 
American countries goes beyond anything put 
forward in either of the United States proclama- 
tions. It presumably implies, for example, 
sovereignty in the air space over the claimed 
areas—a question of the first importance, for, as 
will be shown in the succeeding article, there is no 
right of innocent passage by air. Even on the sur- 
face, though rights of free navigation be recog- 
nized in such a claim, there is in the claim itself 
an infringement, in principle at least, of tradi- 
tional views on the character of the high seas. 

The foregoing has sought to give a résumé of 
the exceptions or apparent inconsistencies of the 
American position with reference to the 3-mile 
limit. In view of the present American position 
it is concluded that there can be no legal extension 
of the territorial waters of the United States or its 
possessions beyond the 3-mile limit. To make 
any unilateral extension of the’territorial waters 
of the United States would be, in effect, to pursue 
a course directly contrary to the preponderance of 
international law, and would amount to an aban- 
donment of the time-honored United States posi- 
tion with reference to the freedom of the seas 
which has been zealously maintained since the 
early days of the republic. 


SPECIAL ASSIGNMENTS—-II 


By Cdr. Will J. Davis, USN 


Head, Dependents’ Services Branch, 
Welfare Division, BuPers 


Cleveland are likewise headed up by officer 
lawyers. 

It should be stressed that practically every 
monetary benefit other than pay accruing to a man 
in service or his dependents, stems from the De- 
pendents’ Service Branch. The most extensive 
program of benefits for dependents is that of 
family allowances, administered under the De- 
pendents’ Benefits Section with which this article 
is concerned. Other benefits and services ad- 
ministered by the Departments’ Services Branch 
will be discussed at a later date in subsequent 
articles. 








The Dependents’ Benefits Section is primarily 
concerned with the administration of the Service- 
man’s Dependents’ Allowance Act of 1942, and the 
amendments thereto. This legislation makes pro- 
vision for the support of dependents of enlisted 
personnel only, in the active military or naval 
service of the United States. The benefits payable 
thereunder are comprised of an authorized deduc- 
tion from the enlisted man’s pay and a Govern- 
ment contribution. Under authority directly 
delegated by the Secretary of the Navy, all deter- 
minations of entitlement to these benefits are made 
by the head of the Dependents’ Services Branch 
in BuPers or his counterpart in Cleveland. The 
officer-in-charge of the Dependents’ Benefits Sec- 
tion is directly responsible for the administration 
of the family allowance program within BuPers 
and functions in an advisory capacity to the unit 
at Cleveland. 

A request for a family allowance may be proc- 
essed either on the basis of a formal application 
from the man in service, or a request in any form 
from a direct dependent or a person acting on 
behalf of such a dependent. In the former case 
the application goes from the man’s command 
directly to the unit at Cleveland. In all other 
cases the request is processed in BuPers. BuPers 
likewise processes applications that are for- 
warded from Cleveland for investigation or for 
confirming legal study, as the case may be. Re- 
quests for reconsideration of determinations made 
by the Cleveland unit are also processed in BuPers. 

The aforementioned legislation was originally 
enacted as a war time expedient to care for the 
dependents of men called into service during the 
war. The program rapidly grew until during the 
peak period there were over a million and a half 
active claims involving monthly payments in ex- 
cess of approximately $101,000,000. The comple- 
ment of the Dependents’ Beneiits Section grew to 
approximately 600 personnel, including officer and 
civilian attorneys, and officers and civilians with 
experience in social work. 

Although the active case load has decreased to 
approximately 150,000 active cases involving pay- 
ments of approximately $10,000,000 monthly, by 
the very nature of the law there are still innumer- 
able legal problems many of which are, to say 
the least, complex. Furthermore, there are many 
unsettled claims received each day from men who 
have been discharged or released to inactive duty. 
The present complement of the section is 64 per- 
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sonnel, including 3 civilian attorneys, civilians 
with experience in social work, and civilian claims 
examiners. 

It is a well recognized fact that there have 
always been, and no doubt will continue to be, a 
few philogynous men in the service who are prone 
to contract too many marriages without prior re- 
moval of legal impediments to a valid marriage, 
thereby creating some very involved and complex 
marital situations. Many of these complications 
are directly attributable to Mexican divorce de- 
crees, which in many instances are of questionable 
validity. Proxy marriages of various types, con- 
tracted within the several States of the United 
States and in foreign countries, give rise to definite 
legal problems in connection with their validity. 
Recently, an increased number of proxy marriages 
have been presented, in which both parties to the 
marriage were represented by proxy in certain 
States in Mexico. 

Innumerable legal problems arise in jurisdic- 
tions having interlocutory judgments or decrees 
of divorce. The cases in which marriages are con- 
tracted prior to the final dissolution of former 
marriages are all too frequent. Furthermore, it 
is pertinent to note in this connection that the 
Act expressly provides for the payment of benefits 
to a wife living separate and apart from the en- 
listed man under a permanent or temporary court 
order or decree, or written separation agreement, 
only if such order, decree, or written separation 
agreement makes provisions for the support of 
the wife. Thus, although a marriage is not dis- 
solved by an interlocutory judgment or decree of 
divorce, entitlement to family allowance benefits 
may terminate on the basis thereof. The legal 
problem of overpayment and recovery of family 
allowance benefits inevitably arises where there 
has been a failure to report a legal separation 
under a temporary or permanent court order or 
decree or under a written separation agreement. 

Of course, there are many and varied legal 
problems in connection with the entitlement of 
children, which class of dependents is defined to 
include the following: (1) A legitimate child; 
(2) a child legally adopted; (3) a stepchild, if 
a member of the man’s household, including a 
stepchild who continues as a member of the man’s 
household after death of the mother or termina- 
tion of the marriage; (4) an illegitimate child, 
but only if the man has been judicially ordered 
or decreed to contribute to such child’s support; 
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has been judicially decreed to be the putative 
father of such child; or, has acknowledged in 
writing that he is the father of such child; (5) 
a person to whom the man stands in loco parentis 
and has so stood for not less than 12 months 
prior to the date of application in behalf of such 
child. 

The Dependents’ Benefits Section is also respon- 
sible under the head of the Dependents’ Services 
Branch for certain dependency determinations in 
connection with claims for monetary allowance 
in lieu of quarters (MAQ), and claims for trans- 
portation of dependents in certain cases that are 
questioned and forwarded by the Transportation 
Division of BuPers. 

Close liaison is maintained with the Office of 
the Judge Advocate General, the Office of Naval 
Intelligence, and the Federal Bureau of Investi- 
gation. Daily contact with the Office of Naval 
Intelligence and the Federal Bureau of Investi- 
gation is necessary in connection with the investi- 
gation of fraudulent claims. 

Acting as legal assistant to the head of the De- 
pendents’ Services Branch is also a function of 
the head of the Dependents’ Benefits Section. 
Included in these duties are the following: 

1. Interpreting the cited laws as well as those 
applicable to the functions of the Dependents’ 
Services Branch, and making decisions in com- 
plex situations where there is a lack of precedent, 
or any situations where there are conflicting court 
decisions to be reconciled. 

2. Initiating, studying, and commenting upon 
proposed legislation. 

3. Reviewing evidence in cases requiring de- 


THE USE OF DEPOSITIONS 


By Ledr. Anthony J. DeVico, USN 


ECTION 211 of N. C. & B., defines a deposition 

as the “testimony of a witness, put or taken 
down in writing, under oath or affirmation, before 
an officer empowered to administer oaths, in answer 
to interrogatories and cross-interrogatories sub- 
mitted by the party desiring the deposition and 
the opposite party.” Authority for the taking of 
depositions stems from the act of February 16, 
1909 (Art. 68, AGN). 


As a generic term deposition has been held to 


pendency determinations which involve unusual, 
complicated, or disputed facts, and preparing the 
necessary determinations of entitlement for the 
signature of the head of the Dependents’ Services 
Branch. 

4. Reviewing legal documents, such as marriage 
certificates, divorce decrees, letters of guardian- 
ship, birth certificates, adoption decrees, court 
orders, and other documents in connection with 
determinations of entitlement to benefits. 

5. Determining the question of good faith on 
the part of the man in service where a purported 
marriage was the basis of the expenditure of Gov- 
ernment funds under the Pay Readjustment Act. 

All things considered, although the Guties as a 
lawyer in the Dependents’ Services Branch are 
more or less routine, the legal problems are many 
and varied. It would seem that, during the exten- 
sive period that the program has been in opera- 
tion, every conceivable question would have at 
one time or another been presented for decision. 
On the contrary, novel and interesting situations, 
both legal and factual, still appear from day 
to day. 

It should be noted, in closing, that the primary 
concern of the Dependents’ Services Branch, as 
well as the Dependents’ Benefits Section, is the 
welfare of naval personnel and their dependents. 
In performing the functions of a lawyer in the pro- 
gram, the principal objective is not to search for 
means to deny entitlement to benefits, but rather 
emphasis is placed upon taking all possible steps to 
the end that benefits may be legally approved for 
payment in all cases in which such action is con- 
sistent with the provisions of the applicable laws. 





embrace all written evidence verified by oath. As 
a legal term it is usually limited to the written 
testimony of a witness, taken under oath before 
an officer, in answer to interrogatories. In some 
instances the written testimony of a witness given 
at a former trial or hearing of the same matter has 
been held to constitute a deposition. 

At the outset, it should be borne in mind that 
depositions differ from affidavits. To the layman 
these two terms ar3 oftentimes used interchange- 
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ably. Whereas a deposition is a person’s testi- 
mony, “put or taken down in writing, under oath 
or affirmation, before an officer empowered to ad- 
minister oaths, in answer to interrogatories and 
cross-interrogatories submitted by the party de- 
siring the deposition and the opposite party,” an 
affidavit is merely a one-sided declaration under 
oath, sworn to before an authorized magistrate or 
notary. An affidavit “is taken ea parte, and offers 
the opposite party no opportunity to cross-examine 
the maker thereof” (N. C. & B., sec. 217). An 
affidavit is therefore inadmissible in evidence to 
prove the subject matter with which it deals. 

The reason for rendering affidavits inadmissible 
in evidence to prove the subject matter with which 
they deal is immediately apparent—the opposite 
party has no opportunity to cross-examine. The 
accused’s constitutional right to compel attend- 
ance of witnesses does not bar the use of deposi- 
tions, though it may bar the use of affidavits. In 
9 Op. Atty. Gen. 311, 312, it was held that an 
Article of War authorized “depositions taken in 
accordance with it to be read in cases not capital,” 
although the constitution provides that the ac- 
cused in criminal prosecutions shall have the right 
to be confronted with the witness against him. 

At common law, in actions at law, it was deemed 
the right of the parties to have witnesses produced 
and examined viva voce, and the right to take 
depositions was unknown. Statutes subsequently 
were enacted empowering common-law courts to 
authorize taking of depositions. However, courts 
of chancery from an early day exercised the power 
to procure testimony by depositions. 

Art. 68, AGN sets out the circumstances under 
which depositions may be taken. “The deposi- 
tions of witnesses may be taken on reasonable 
notice to the opposite party, and when duly au- 
thenticated, may be put in evidence before naval 
courts, except in capital cases and cases where 
the punishment may be imprisonment or confine- 
men for more than 1 year as follows: , 

“First, depositions of civilian witnesses residing 
outside the State, Territory, or district in which 
a naval court is ordered to sit. 

“Second, depositions of persons in the naval or 
military service stationed or residing outside the 
State, Territory, or district in which a naval court 
is ordered to sit, or who are under orders to go 
outside of such State, Territory, or district. 

“Third, where such naval court is convened on 
board a vessel of the United States, or at a naval 
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station not within any State, Territory, or district 
of the United States, the depositions of witnesses 
may be taken and used as herein provided when- 
ever such witnesses reside or are stationed at such 
a distance from the place where said naval court 
is ordered to sit, or are about to go to such a 
distance as, in the judgment of the convening au- 
thority, would render it impracticable to secure 
their personal attendance.” 

N. C. & B., sec. 213, sets out how a deposition 
may be taken. This section should be closely 
followed when a deposition is to be taken. 

The question may well be asked why depositions 
are not more frequently used by the prosecution in 
Navy courts martial. The answer to this ques- 
tion is, I believe, twofold. First, air transporta- 
tion has obliterated the old problems of space and 
time. Today it is almost simpler to order a service 
man to temporary additional duty as a witness, 
than to prepare interrogatories and cross-inter- 
rogatories for a deposition. Since service people 
are the only witnesses required in the overwhelm- 
ing majority of court-martial cases, the reason for 
the infrequent use of depositions is clear. How- 
ever, where the desired testimony is that of a 
civilian, a deposition is still the most effective, and 
in certain instances the only, manner of obtaining 
his testimony. 

The second reason why depositions are not more 
frequently employed by the prosecution in Navy 
courts martial is the limitation placed by Art. 68, 
AGN on the type of cases in which it may be 
used. The language of this article states that 
“* * * [depositions] may be put in evidence 
before naval courts, except in capital cases and 
cases where the punishment may be imprisonment 
or confinement for more than 1 year * * *.” 
Art. 68, therefore, not only limits the type of cases 
in which depositions may be used to those not 
capital, but it further forbids the use of this type 
of testimony in cases where the punishment may 
be imprisonment or confinement for more than 1 
year. 

Consequently, sec. 454, N. C. & B. frequently 
determines whether a deposition will be used or 
not. In that section it states that “in any case 
where a deposition is used in evidence by the 
prosecution by reason of the fact that oral testi- 
mony cannot be obtained, as authorized by Art. 
68, AGN, the maximum punishment which may 
be imposed shall not extend to death or to im- 
prisonment or confinement for more than 1 year. 











“Also, as a matter of policy, where a deposition 
has been used by the prosecution in the trial of a 
commissioned or warrant officer, the maximum 
punishment adjudged should not extend to 
dismissal. 

“These limitations apply to all cases, whether 
or not the trial is for an offense for which a limita- 
tion is otherwise prescribed. Where a deposition 
does not enter into proof of all the specifications, 
the limitation applies only to those specifications 
into which it enters.” 

A glance at section 457, N. C. & B., shows that 
there are very few offenses which carry a maximum 
punishment of only 1 year’s imprisonment or con- 
finement, and punishment less than dismissal for 
officers. 

Now, then, suppose an accused is to be tried by 
court martial for the commission of an offense, 
punishment for which exceeds 1 year’s imprison- 
ment or confinement, and dismissal for an officer. 
Suppose, further, that the Judge Advocate is un- 
able to obtain a material witness for the prosecu- 
tion. The question may and does arise, shall he 
(the Judge Advocate) obtain a deposition ? 

This question becomes particularly vexatious, 
if there is only a single charge and specification 
upon which the accused is to be tried. The 
Judge Advocate realizes that once a deposition is 
used at the trial (sec. 457, N. C. & B.) is no longer 
applicable if the accused is found guilty. By sec- 
tion 454, N. C. & B., the court is limited in the 
sentence it can impose upon the accused. In such 
a case, the accused cannot object to the introduc- 
tion of the deposition as evidence, provided, of 
course, that the deposition was taken in accord- 
ance with the procedure outlined in section 213, 
N. C. & B. 

In the trial reported in C. M. O. 1, 1928, 6 the 
accused contended that section 712 Naval Courts 
and Boards was invalid, and that depositions were 
inadmissible in evidence under the provisions of 
U. S. Code, Title 34, section 1200, Art. 68, since 
the punishment for that offense might extend to 
confinement for more than 1 year. The question 
was thus presented whether the President could, 
in the administration of Navy law on this subject, 
authorize the use of depositions in cases that might 
otherwise be classified as felonies, by providing 

(as he has in sec. 454, N. C. & B.) that: “In any 
case where a deposition is used by the prosecution 
the maximum confinement which may be adjudged 
is 1 year.” 


It was held that Congress made the use of dep- 
ositions, both in the Army and Navy, dependent 
upon the maximum punishment which might be 
adjudged upon conviction, and has not made the 
use of depositions dependent upon other aspects of 
the offense for which the accused may be on trial. 

The Judge Adovecate General stated further in 
the same C. M. O. that under Art. 62, AGN, the 
President is empowered to limit punishments by 
general courts martial as follows: “Whenever, by 
any of the articles for the Government of the Navy 
of the United States, the punishment on conviction 
of an offense is left to the discretion of the court 
martial, the punishment therefor shall not, in time 
of peace, be in excess of a limit which the Presi- 
dent may prescribe.” 

The President could have prescribed that in no 
case should a naval court martial, in time of peace, 
adjudge confinement for a longer period than 1 
year. The fact that he prescribed greater limi- 
tations of punishment for cases in which deposi- 
tions are not used affords no basis for complaint 
by one against whom a deposition is received in 
evidence and who thereby obtains the benefit of 
the lesser punishment to which the court is limited 
in adjudging a sentence upon conviction. 

In C. M. O. 8, 1929-10, the accused also objected 
to the taking of a deposition by the prosecution on 
the grounds that his constitutional rights would be 
violated, and that the punishment for the offense 
involve might exceed 1 year. The Judge Advo- 
cate General held that since the deposition would 
have applied to only one charge, the sentence ad- 
judged, as it related to the other charge found 
proved, would not have been affected by the use 
of such deposition. 

The previously cited case is one of those that 
does not pose a particularly difficult problem, i. e. 
“to obtain or not to obtain a deposition,” because 
by section 454 of N.C. & B., “* * * where a 
deposition does not enter into proof of all the 
specifications, the limitation applies only to those 
specifications into which it enters.” 

The two aforementioned C. M. O’s are authority 
for the rule that the accused cannot object to the 
introduction of depositions on the ground that 
the punishment for the offense exceeds 1 years’ 
imprisonment or confinement, and dismissal in the 


_case of an officer. 


The Supreme Court of the United States con- 
sidered, in one often-cited case (Matiow v. U. S., 
15 S. Ct., 337; 156 U. S. 237), the constitutional 


11 


















































provision whereby the accused in a criminal] prose- 
cution has the right to confront witnesses against 
him. In this case the court held admissible in 
evidence a transcript of the testimony of a witness 
at a previous trial of the same case, the witness 
having since died. Basing its holding on the 
fact that defense counsel had thoroughly cross- 
examined the witness during his testimony at the 
previous trial the court said: “The primary object 
of the constitutional provision in question was to 
prevent depositions or ex-parte affidavits, such as 
were sometimes admitted in civil cases, being used 
against the prisoner in lieu of a personal exam- 
ination and cross-examination of the witness in 
which the defendant has the opportunity, not only 
of testing the recollection and sifting the con- 
science of the witness, but of compelling him to 
stand face to face with the jury in order that they 
may look at him, and judge by his demeanor upon 
the stand and the manner in which he gives his 
testimony whether he is worthy of belief.” 

The accused, in C. M. O. 10, 1930, 13, requested 
a deposition after a witness gave an unexpected 
reply to a question by the accused. The court 
ruled that the deposition was inadmissible in that 
a reasonable notice was not submitted to the op- 
posite party, and the court was of the opinion 
that the rights of the accused would not be jeop- 
ardized in not obtaining this deposition. The 
Judge Advocate General held that under the cir- 
cumstances stated by the accused in his explana- 
tion as to why the deposition had not been ob- 
tained prior to the trial, his request that the depo- 
sition be taken was not unreasonable (consider- 
ing Art. 68, Articles for the Government of the 
Navy, set forth in sec. 145, N.C. & B.). Further, 
the opinion of the court that the rights of the 
accused were not prejudiced by the failure to ob- 
tain the deposition requested was not concurred 
in, and accordingly, the Secretary of the Navy 
directed that the proceedings and finding on the 
specification involved be set aside. 

In the trial reported in C. M. O. 4-1945, 156, 
counsel for the accused and the Judge Advocate 
mutually agreed to take the deposition of a civilian 
witness. The procedure outlined in section 213, 
N. C. & B., was followed. The convening author- 
ity returned the interrogatories and directed that 
the trial proceed. The Judge Advocate General 
in his opinion stated that “the refusal to allow 
the accused an opportunity to obtain by deposition 
testimony regarding a material element of the 
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case denied him the right to a full and free defense 
and was therefore prejudicial.” 

From the above two C. M. O.’s the position of 
the JAG, relating to the taking of depositions re- 
quested by the accused, is clearly set out. This 
position was set forth in C. M. O. 6-1945, 278, 
wherein the JAG stated that section 399, N. C. 
& B. should be liberally interpreted by the court 


in granting a postponement requested by the 
accused. 


Any doubt that may have existed as to the 
applicability of Art. 68, AGN, was resolved by 
C. M. O. 2-1944, 272, wherein it was pointed out 
by the JAG that Art. 68, AGN, referred to prose- 
cution and not to defense depositions. The ac- 
cused cannot effect a reduction in the limitation of 
punishment by introducing a deposition on his own 
behalf. 

Sometimes interrogatories directed to a distant 
witness will bring forth answers which are the 
direct opposite of those anticipated and which 
actually damage the cause of the party requesting 
the deposition. Under such circumstances, the 
party requesting the deposition cannot be forced to 
introduce it in evidence, regardless of the fact that 
opposing counsel has submitted cross-interroga- 
tories and the court, too, has included questions of 
its own. Counsel is free to abandon the testimony 
of the distant witness. Opposing counsel may not 
then introduce the same deposition for his side, but 
should request that the court allow him time to 
secure another deposition from the same witness, 
this time on his behalf. The court should, of 
course, grant the request and whatever time is 
necessary to procure the deposition. 

It can be concluded, therefore, that: 

(1) The accused has a right to have a deposition 
taken in his behalf. 

(2) The prosecution, too, has the right to take 
a deposition. , 

(3) Where the prosecution introduces a deposi- 
tion into evidence, the court, if it finds the accused 
guilty, is bound by the limitations imposed by 
section 454, N. C. & B., instead of the limitations 
of section 457, N. C. &. B. 

(4) Depositions, when taken, must be in strict 
compliance with sections 213 and 214, N. C. & B. 

(5) A party who takes a deposition is not re- 
quired to introduce it into evidence. 

(6) Both the convening authorities and courts 
should be liberal in permitting postponements of 
trials for depositions to be taken by the accused. 














(The following article is a comprehensive and 
well-reasoned and authenticated discussion of a 
fundamental concept of criminal law. Because 
of its broad scope it has been subdivided so that it 
may be presented in this and the succeeding issue 
of the JAG Journal. 

The article in its entirety will consider the fol- 
lowing points, of which the first four will be dis- 
cussed in this issue, and the next five in the April 
issue of the JAG Journal. 

1. The two rules of Arts. 61 and 62, AGN. 

2. The history of these rules. 

3. The exceptions to the rules. 

4. The effect of the issuing of the order for trial. 

5. The nature of the statute of limitations as a 
defense. 

6. The operation of the statute in regard to de- 
sertion and other specific offenses. 

7. The inapplicability of the statute to admin- 
istrative actions. 

8. Comparison of the Navy statute with the 
Army and Federal statutes of limitations. 

9. Provisions applying to the Federal statute 
and to Army and Navy statutes as well. 


The Two Rules 


The Navy’s statutes of limitations consists of 
two rules. Art. 61, AGN, is the general rule and 
applies to all offenses except desertion committed 
in time of peace. Art. 62, AGN, is a special rule, 
applying only to desertion committed in time of 
peace. 

An offender may invoke the general rule with 
the effect that he may not be tried by court mar- 
tial or otherwise punished if the offense was com- 
mitted more than 2 years before the issuing of 
the order for such trial or punishment. The 2- 
year period of limitation commences to run under 
this rule with the commission of the offense and 
continues to run during the period of 2 years next 
ensuing (sec. 332, N. C. & B.). The period of 
limitation, however, does not run if “by reason of 
having absented himself, or for some other mani- 
fest impediment he (the offender) shall not have 


THE STATUTE OF LIMITATIONS— 
PART I 


By. Lt. Kurt Haligarten, USNR 


been amenable to justice within that period” (Art. 
61, AGN). 

The statute of limitations for desertion com- 
mitted in time of peace is similar to the general 
rule for all other offenses except that the two year 
period of limitation in case of desertion committed 
by enlisted personnel begins to run with the ex- 
piration of the term of enlistment in which the 
offender deserted (sec. 332, N. C. & B.). The 
period of limitation for desertion committed in 
time of peace by an officer begins to run with the 
commission of the offense. (The period of limita- 
tion for desertion in time of war, however, is to be 
computed under the general rule and begins to run, 
for officer and enlisted personnel alike, with the 
commission of the offense.) 


History of the Rules 


Reading Arts. 61 and 62, AGN makes the ques- 
tion inevitable why the legislature provided a spe- 
cial rule for desertion in time of peace. Replacing 
a regulation of the Secretary of the Navy, these 
articles were added to the Articles for the Govern- 
ment of the Navy in 1895 with the purpose of 
extending to the Navy provisions similar to those 
then in force in the Army. 

Senate Report 854, Fifty-third Congress, Third 
Session, indicates that desertion was then regarded 
as a continuing offense; and prior to an amend- 
ment to the Articles of War in 1890, the period of 
limitation was held to commence when the deserter 
returned to military control. Modifying this 
view, the amendment to the Articles of War in 
1890 provided that the period of limitation “for 
desertion in time of peace and not in the face of 
the enemy” should begin to run with the end of 
the term for which the offender was mustered into 
the service. Congressional reports indicated and 
Army opinions held that this amendment should 
be conclusive on the whole subject of desertion and 
that, as it did not provide a period of limitation 
for desertion in time of war, this latter offense 
was beyond the pale of any statute of limitations. 
To this effect also Naval Digest 1916, page 592: 
“No statute of limitations applicable to desertion 
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in time of war.” In 1922, however, the Attorney 
General rendered an opinion that the language 
of Art. 61, AGN, is so plain that it covers un- 
doubtedly all offenses, including desertion com- 
mitted in time of war, with the sole exception of 
desertion committed in time of peace, to which 
Art. 62, AGN applies (33 Op. Atty. Gen., 121; 
C. M. O. 4-1922, 11; modified C. M. O. 5-1925, 16 
and 2-1930, 19). 

The same opinion held that desertion is not a 
continuing offense but committed as soon as un- 
authorized absence and requisite intent concur. 


Exceptions to the Rules 


According to Arts. 61 and 62, AGN, a “manifest 
impediment,” i. e., a situation in which the offender 
“shall not have been amenable to justice,” prevents 
or stops the running of the period of limitation. 
Such “manifest impediment” relates to conditions 
which prevent or make it impossible to bring the 
offender to trial during the regular statutory 
period. 

“Obvious examples are such conditions as the 
accused being held by the enemy as a prisoner of 
war or being imprisoned under a sentence of civil 
court during the whole or a portion of the statu- 
tory period. It means something more than con- 
cealing the offense from the military authorities 
by means of fraud, deceit, or otherwise. Thus it 
has been held that enlistment in the same or one 
of the other services under an alias did not consti- 
tute a ‘manifest impediment’ under the statute” 
(C. M. O. 7-1945, 305 ; 268-1919, 13). 

There is no such impediment where the deserter 
lives openly at his usual place of residence while 
absent from the service (C. M. O. 7-1945, 303 and 
306; 9-1945, 390). The phrases “by reason of 
having absented himself” and “absented himself 
from the United States,” in Arts. 61 and 62, 
AGN, respectively, do not refer to each and every 
kind of absence; they refer only to an absence 
which prevents or makes it impossible to bring 
the offender to justice. The question whether the 
circumstances amounted to a “manifest impedi- 
ment” is a question to be answered in each case on 
its own facts. In C. M. O. 9-1946, 320, for in- 
stance, a deserter serving on merchant marine 
vessels and beyond the continental limits and all 
territorial jurisdiction of the United States while 
at sea was regarded as amenable to naval jurisdic- 


tion at all times. As to changing one’s name, see 
C. M. O. 7-1946, 272. 
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Art. 62 AGN states expressly that periods of 
“manifest impediment” shall “be excluded in 
computing the period of limitation” for desertion 
in time of peace. The general rule (Art. 61, 
AGN), however, is silent with respect to the effect 
of a manifest impediment. This silence allows, 
at least, two widely different interpretations. 
One is to the effect that the offender forfeits the 
benefit of the statute of limitations altogether and 
forever if a manifest impediment occurs before 
the 2-year period of limitation has fully run. The 
other interpretation would give a manifest im- 
pediment under Art. 61, AGN, the same effect as 
it has under Art. 62, AGN. The former inter- 
pretation may be found in C. M. O. 27-1913, 13 
(Naval Digest, 1916, p. 590). The latter inter- 
pretation, however, may be found in C. M. O. 
5-1945, 226. 

“It occasionally becomes necessary to overrule 
or to restrict or enlarge the scope of prior court- 
martial orders. For this reason the latest court- 
martial order is generally the best authority and 
should be followed” (sec. 6, N.C. & B). 

The two court-martial orders just cited involve 
different situations. In the older case, the 
offender fled to a remote region of the country. 
The more recent case involved imprisonment by 
civil authorities. There is, however, no indica- 
tion in Arts. 61 and 62, AGN, that the construc- 
tion or interpretation of these Articles should vary 
with the type of manifest impediment involved. 
As the later case does not discuss the ruling of the 
former, the question might be regarded as not yet 
finally settled. 

A strong argument in favor of the view taken 
by the later case lies in the fact that section 332 
N. C. & B., declares, in effect, that the 2-year pe- 
riod of limitation under Art. 61, AGN, is the 2-year 
period next after the commission of the offense. 
Art. 61, AGN, itself declares, in effect, that the 
period of limitation is the 2-year period next pre- 
ceding the issuing of the order for trial. These 
two statements amount practically to the same if 
the occurrence of a manifest impediment during 
the period of limitation has merely the effect that 
the time the impediment lasts is to be excluded in 
computing the 2-year period of limitation. But 
if such occurrence of an impediment should have 
the effect of depriving the offender of the benefit of 
the statute of limitations altogether, it would make 
a great difference whether, e. g., in a case in which 
the order for trial is issued 4 years after the com- 
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mission of the offense, the impediment occurred in 
the first year or in the third year after the com- 
mission of the offense (or, in the language of Art. 
61, AGN, in the fourth year or in the second year 
before the issuing of the order for trial). 

Another difficulty arises in regard to the term 
“that period” as used in Arts. 61 and 62, AGN, 
with reference to the period during which the oc- 
currence of a manifest impediment shall have ef- 
fect upon the operation of the statute of limita- 
tions. The conclusion is almost compelling that 
“that period” is identical with the 2-year period of 
limitation. C. M. O. 27-1913, 13, however, inter- 
preted the term “that period” in Art. 62, AGN, to 
include all the time “between the date of his de- 
sertion, namely September 27, 1908, and July 1, 
1912 (2 years after expiration of the deserter’s 
term of enlistment).” It is doubtful whether this 
interpretation was influenced by the (then prevail- 
ing) view of desertion being a continuing offense. 

Effect of the Order for Trial 

The issuing of an order for trial stops the 
running of the period of limitation for good. In 
other words, if the period of limitation has not yet 
fully run when the order for trial is issued, the 
offender can not benefit from the statute of limita- 
tions no matter what time may elapse between 
the issuing of the order for trial and the trial it- 
self. (His right to a speedy trial is a separate 
right.) 

As the order for trial contains the name of the 
alleged offender and the charge or charges, it is 
necessary that the offenses committed and the 
identity of the offender be known to naval author- 
ities at that time. But it is not necessary that the 
offender Le, at that time, within naval control. 

For example, the Secretary of the Navy can 
issue an order for trial of a deserter while the 
latter is still at large. If the period of limitation 
has not yet expired when the order is issued, it can 
not expire afterwards. The deserter can then be 
brought to trial after his delivery, apprehension, 
or surrender whatever time may elapse before 
this happens. The order for trial may be modi- 
fied by having the case tried within a command 
other than the one designated originally—depend- 
ing, especially, on the place where the deserter was 
delivered to naval authorities. The matter was 
considered in United States ex rel. Salvatore Mon- 
talto v. Commanding Officer, U. 8S. Naval Receiv- 
ing Station, U. S. Navy, Flushing Avenue, 
Brooklyn, New York, et al., and in Canabush v. 


Malanaphy (C. M. O. 3-1947, 66 ; Advance C. M. O. 
No. 23, Dec. 1948). In these cases, the District 
Court of the United States, E. D., New York, dis- 
missed writs of habeascorpus. The opinion in the 
Montalto case reads, in part, as follows: 

“The point made by counsel for the relator is 
that the only order for trial that this court should 
recognize is that dated Noveinber 6, 1946, by Rear 
Admiral Kelly, directing that a court martial be 
convened, at the Naval Base Station, Brooklyn, 
N. Y., which, if so, would be more than 2 years 
after the unlawful absence of relator commenced. 

“This is not a sound argument, for the reason 
that as early as January 29, 1946, within the said 
2 years, and in accordance with the proper proce- 
dure of the Navy, relator and a number of others, 
were specifically ordered to be brought to trial 
before a general court martial convened at the 
U.S. Naval Receiving Station, Washington, D. C., 
upon charges indicated in each case. 

“Tt is plain that this course was properly taken, 
for, as in the case of this relator, his whereabouts 
was unknown. When, however, this difficulty was 
overcome by his surrender in this Brooklyn dis- 
trict, the court-martial order by Rear Admiral 
Kelly was proper, and for the convenience of the 
relator. 

“It is plain, therefore, that the said statute of © 
limitations cannot be urged as a bar, for the reason 
that proper proceedings had been duly commenced 
within the 2 years, and during the voluntary 
absence of the relator. . . .” 

The opinion in the Canabush case reads, in part, 


as follows: 


“* * * the only remaining question is 


whether the Secretary of the Navy had the power 
on February 3, 1948, to modify the prior order for 
trial, and to direct that relator be tried by a 
court convened under the authority of the Com- 
mandant, Third Naval District. * * * That 
the Secretary has the statutory power is obvious, 
to me at least. The Potomac court was legally 
constituted. A proper order of trial was ad- 
dressed to that court. Change in the circum- 
stances (the apprehension of relator in the State 
of New York) made it advisable that the trial 
be before a different court, also legally consti- 
tuted, and the Secretary of the Navy followed 
this sensible procedure.” 

See also C. M. O. 3-1936, 6, where surrender 
and trial followed about 18 years after the order 
for trial was issued. 
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RESERVE NEWS 


es of Reserve units for the most part 
are reversing their former position as to the 
development of programs for unit meetings. Al- 
though some units still find the preparation of 
training programs difficult, it is now recognized 
that local speakers and activities planned accord- 
ing to local units are most effective in maintaining 
the interest of the members. From the very outset 
it was believed, here in the JAG office, that it 
was not only impractical but next to impossible to 
prescribe a uniform training program which 
would simultaneously serve the Navy’s needs and 
stimulate the interest and get the continuing sup- 
port of Reserve officers who are busy each day 
practicing law. The Chief of Naval Personnel 
to date requires only the approval of the district 
commandants to be given in each case for the 
type of program and the time expended each meet- 
ing; the further limitation being imposed that 
meetings may not be held more frequently than 
once a week nor more than 48 times per year. 
While there is the firm intention of the JAG 
to support the Legal Reserve Program fully, the 
program itself is the responsibility of district 
commandants, as directed by the Chief of Naval 
Personnel, who assists through the training divi- 
sion of the bureau and the district directors of 
Reserve training. Commanding officers of units 
should maintain close liaison with their respec- 
tive district directors of Reserve training, coordi- 
nating the educational programs of their units 
with the over-all district training programs. 
While there is no intention on the part of the 
JAG to abandon the support of the Reserve units, 
this support necessarily must be by suggestion 
rather than action. For example, the suggested 
programs set forth in previous issues of the JAG 
JouRNAL, combining the use of recordings and 
films with the use of textbooks can be brought 
to fulfillment only with the assistance and co- 
operation of district directors of Reserve train- 
ing, under whose cognizance come the training 
films and textbooks as well as many other training 
aids. It is strongly suggested that its training 
offices be contacted immediately for the purpose 


of ascertaining what aids are available locally~ SBP IP 
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and that schedules be set up for the receipt 
of practical and desirable training aids for each 
meeting. 

Commander G. H. Tyne, USNR, assistant to 
the JAG for procurement assignment and train- 
ing of naval Reserves recently received a query 
from one of the districts, requesting information 
as to the permissibility of conducting a corre- 
spondence course, en masse, during the meetings. 
Obviously, members of Reserve units who par- 
ticipate in meetings and who also are taking 
correspondence courses are engaged in two differ- 
ent activities and receive credit for each activity. 
The credit given for the successful completion 
of a correspondence course is based upon the in- 
dividual effort set forth by the student. The 
credit given, on the other hand, for attendance at 
meetings of Legal Reserve units is given for the 
joint effort and participation of all members at a 
program especially designed for open meetings. 

Consequently, it is clear that whereas the dis- 
cussion of pertinent points occurring in corre- 
spondence courses, or even discussions of the best 
methods for completing a lesson or lessons which 
are part of a course would be available and per- 
missible, it would be improper for all hands at- 
tending the meeting to sit down together and 
complete the same lesson in a correspondence 
course during the meeting. This would negative 
the factor of individual effort and would give 
double credit for the same elapsed time. 





+ teres attention of all Reserve lawyers is invited 

to the fact that points under the retirement 
law are earned by the fiscal year and not the 
calendar year. This means that all points must 
be earned and credited, for the 1949 fiscal year, 
on or before June 30. It is advisable, therefore, 
that Reserve officer lawyers, whether members of 
units or not, make contact with their respective 
district legal officers for particulars as to the avail- 
ability of billets for annual training cruises. 
Some thoughts should be given also to the com- 
pletion of correspondence courses as a means of 
points toward retirement. 
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